
Supreme Court Noq3}33-Q 
Court of Appeals No. 32695-1 

'- FILE;y 
v MAY 18 

WASHINGTON STA 
SUPREME COURT 

COURT OF APPEALS DIVISION THREE 
OF THE STATE OF WASHINGTON 

ALD013-00013930617.docx 

State of Washington, 

Respondent, 

v. 

Oscar Alfred Alden, 

Petitioner. 

PETITION FOR REVIEW 

James E. Lobsenz, WSBA #8787 
CARNEY BADLEY SPELLMAN, P.S. 
701 Fifth Avenue, Suite 3600 
Seattle, Washington 98104-7010 
Telephone: (206) 622-8020 
Facsimile: (206) 467-8215 
Attorneys for Petitioner 



TABLE OF CONTENTS 

APPENDICES ........................................................................................... iii 

TABLE OF AUTHORITIES ..................................................................... iv 

I. INTRODUCTION ........................................................................... 1 

II. IDENTITY OF PETITIONER ........................................................ 3 

III. COURT OF APPEALS DECISION ................................................ 3 

IV. ISSUES PRESENTED FOR REVIEW ........................................... 3 

V. STATEMENT OF THE CASE ...................................................... .4 

VI. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED ........... 8 

A. The decision below conflicts with decisions of the 
U.S. Supreme Court which hold that the right of 
self-defense is the central component of the Second 
Amendment and is a fundamental constitutional 
right. ..................................................................................... 8 

B. The decision below conflicts with this Court's 
decisions in State v. Burk and City of Seattle v. 
Montana, where this Court has held that Article 1, 
Section 24 protects a constitutional right to act in 
self-defense ........................................................................ 11 

C. The decision below ignores the Supreme Court's 
suggestion that the erroneous exclusion of evidence 
that supports a claim of self-defense would violate 
substantive due process ...................................................... 13 

D. The decision below conflicts with Holmes v. South 
Carolina and with State v. Cayetano-Jaimes, which 
both hold that some "evidentiary errors" do 
constitute errors of constitutional magnitude, 
because there is a constitutional right to present a 
complete defense ............................................................... 15 

TABLE OF CONTENTS - i 

AL0013-000I 3930617.docx 



E. The decision below conflicts with Division Three's 
own prior decision in State v. Stark, and with the 
decision in State v. Kidd. ................................................... 18 

F. The failure to object to the prosecutor's improper 
closing argument comment that the defendant had 
to prove all three elements of self-defense 
constituted ineffective assistance ....................................... 19 

VII. CONCLUSION .............................................................................. 20 

TABLE OF CONTENTS - ii 

ALD013-000I 3930617.docx 



APPENDICES 

Appendix A: Court of Appeals' Opinion of March 8, 
2016 ................................................................ A-1 toA-34 

Appendix B: Order denying reconsideration issued 
April26, 2016 ............................................................... B-1 

TABLE OF CONTENTS - iii 

ALDO 13-000 I 3930617.docx 



TABLE OF AUTHORITIES 

Page(s) 
Washington Cases 

City of Seattle v. Montana, 
129 Wn.2d 583,919 P.2d 1218 (1996) ................................... 2, 12, 13 

City of Seattle v. Evans, 
184 Wn.2d 856, 366 P.3d 906 (2015) ..................................... 2, 12, 13 

State v. Alexander, 
52 Wn. App. 897, 765 P.2d 321 (1988) .......................................... 7, 8 

State v. Barry, 
183 Wn.2d 297, 352 P.3d 161 (2015) ................................................. 1 

State v. Burk, 
114 Wash. 370, 195 P. 16 (1921) ........................................... 2, 12, 13 

State v. Callahan, 
87 Wn. App. 925,943 P.2d 676 (1997) .............................................. 7 

State v. Cayetano-Jaimes, 
190 Wn. App. 286,359 P.3d 919 (2015) ................................ 3, 16, 17 

State v. Grier, 
168 Wn. App. 635, 278 P.3d 225 (2012) .................................... 1, 2, 8 

State v. Jorgenson, 
179 Wn.2d 145, 312 P.3d 960 (2013) ..................................... 2, 12, 13 

State v. Kidd, 
57 Wn. App. 95,786 P.2d 847 (1990) .......................................... 3, 18 

State v. Lane, 
125 Wn.2d 825,889 P.2d 929 (1995) ................................................. 7 

State v. LeFaber, 
128 Wn.2d 896, 913 P .2d 369 (1996) ............................................... 19 

State v. McCullum, 
98 Wn.2d 484,656 P.2d 1064 (1983) ........................................... 8, 19 

TABLE OF AUTHORITIES - iv 

ALDOI3-000I 39306I7.docx 



Page(s) 

State v. Rodriguez, 
121 Wn. App. 180,87 P.3d 1201 (2004) .......................................... 19 

State v. Stark, 
158 Wn. App. 952, 244 P.3d 433 (2010) ...................................... 3, 18 

State v. Stenson, 
132 Wn.2d 668, 940 P.2d 1239 (1997) ............................................... 1 

State v. Thompson, 
47 Wn. App. 1, 733 P.2d 584 (1987) .................................................. 7 

Other State Cases 

State v. Ward, 
170 Iowa 185, 152 N.W. 501 (1917) ................................................ 13 

State v. Hardy, 
60 Ohio App.2d 325, 397 N.E.2d 773 (1978) .................................. 15 

Town ofCanton v. Madden, 
120 Mo. App. 404,96 S.W. 699 (1906) ........................................... 15 

Federal Cases 

Caetano v. Massachusetts, 
136 S.Ct. 1027 (2016) ..................................................................... 2, 9 

Chambers v. Mississippi, 
410 U.S. 284,93 S.Ct. 1038,35 L.2d. 297 (1973) .......................... 18 

Chapman v. California, 
386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705 (1967) ......... 1, 8, 9, 11, 15 

Crawford v. Washington, 
541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004) ....................... 1 

Crane v. Kentucky, 
476 U.S. 683, 106 S.Ct. 2142,90 L.Ed.2d 636 (1986) ..................... 18 

TABLE OF AUTHORITIES - v 

ALDOIJ-0001 3930617.docx 



Page(s) 

District of Columbia v. Heller, 
554 U.S. 570, 128 S.Ct. 2783, 171 L.Ed.2d 637 

(2008) ........................................................................................ 2, 9-12 

Holmes v. South Carolina, 
547 U.S. 319, 126 S.Ct. 1727, 164 L.Ed.2d 503 
(2006) ...................................................................................... 2, 16-18 

Martin v. Ohio, 
480 U.S. 228, 107 S.Ct. 1098, 94 L.Ed.2d 267 (1987) ..................... 14 

McDonald v Chicago, 
561 U.S. 742, 130 S.Ct. 3020, 177 L.Ed.2d 894 
(2010) .............................................................................................. 2, 9 

Montana v. Egelhoff, 
518U.S.37, 116S.Ct.2013, 135L.Ed.2d361 (1996) ........... 2, 13-17 

Rockv. Arkansas, 
483 U.S. 44, 107 S.Ct. 2704,97 L.Ed.2d 37 (1987) ......................... 18 

Strickland v. Washington, 
466 U.S. 668, 104 S.Ct. 2052,80 L.Ed.2d 674 (1984) ............... 19, 20 

Taylor v. Withrow, 
288 F.3d 846 (61

h Cir. 2002) ............................................................. 14 

Constitutional Provisions, Statutes and Court Rules 

RAP 13.4(b) .......................................................................................... 3, 20 

U.S. Constitution, Second Amendment ............................................ 3, 9, 10 

U.S. Constitution, Sixth Amendment .......................................................... 3 

U.S. Constitution, Fourteenth Amendment ........................................... 3, 14 

Washington Constitution, art. I, §3 ............................................................ 15 

Washington Constitution, art. I, §24 ........................................................ 3, 9 

Washington Constitution, art. I, §30 .......................................................... 15 

TABLE OF AUTHORITIES - vi 

ALDOI3-000I 3930617.docx 



I. INTRODUCTION 

The applicable appellate standard of review for harmless error 

"depends on whether the [trial] court's error was constitutional or 

nonconstitutional. The Supreme Court held in Chapman v. California that 

'before a federal constitutional error can be held harmless, the court must 

be able to declare a belief that it was harmless beyond a reasonable doubt.' 

... The State bears the burden of demonstrating harmlessness." State v. 

Barry, 183 Wn.2d 297, 302-03, 352 P.3d 161 (2015) (citations omitted). 

"Where the error is not of constitutional magnitude, [appellate courts] 

apply the rule that error is not prejudicial unless, within reasonable 

probabilities, had the error not occurred, the outcome of the trial would 

have been materially affected." Id. at 303. For example, "[a]n evidentiary 

error which is not of constitutional magnitude, such as erroneous 

admission of ER 404(b) evidence" is governed by the rule for 

nonconstitutional errors. State v. Stenson, 132 Wn.2d 668, 709, 940 P.2d 

1239 (1997). 

But some evidentiary errors are of constitutional magnitude. For 

example, the admission of a testimonial hearsay statement made by a 

nontestifying declarant violates the Sixth Amendment unless the declarant 

is unavailable and the defendant had a prior opportunity to cross-examine 

the declarant. Crawford v. Washington, 541 U.S. 36, 68 (2004). Thus, 

such an error is both an error of constitutional magnitude and an 

"evidentiary error." 

In the present case the Court of Appeals relied upon a sentence in 
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State v. Grier, 168 Wn. App. 635, 643 n. 16, 278 P.3d 225 (2012) that 

states, "Generally evidentiary errors are not of constitutional magnitude." 

(Italics added). The error in Grier, however, was the erroneous admission 

of ER 404(b) evidence offered by the prosecution, and there was no 

contention in that case that this error was of constitutional magnitude. 

In the present case, the error committed was the erroneous 

exclusion of res gestae evidence offered by the defendant to support his 

claim that he shot and killed a man in lawful self-defense, and Petitioner 

Alden submits that this is an error of constitutional magnitude. Recent 

U.S. Supreme Court and Washington Supreme Court decisions make it 

clear that there is both a federal constitutional right and a state 

constitutional right to use deadly force in self-defense. Relying upon these 

cases, Petitioner Alden submits that an evidentiary error of exclusion 

which results in the preventing of the defendant from presenting evidence 

in support of his claim of self-defense is an error of constitutional 

magnitude. Therefore, the error in this case triggers the constitutional 

harmless error rule of Chapman, and consequently the Court of Appeals 

erred when it applied the nonconstitutional harmless error rule. 

The decision below ignores, and is in stark conflict with, several 

decisions of the U.S. Supreme Court, 1 the Washington Supreme Court,2 

1 District of Columbia v. Heller, 554 U.S. 570 (2008); McDonald v. Chicago, 561 
U.S. 742 (2010); Caetano v. Massachusetts, 136 L.Ed.2d 1027 (2016); Montana v. 
Egelhoff, 518 U.S. 37,56 (1996); Holmes v. South Carolina, 547 U.S. 319,324 (2006). 

2 State v. Jorgenson, 179 Wn.2d 145, 312 P.3d 960 (20 13); City of Seattle v. 
Montana, 129 Wn.2d 583,919 P.2d 1218 (1996); City of Seattle v. Evans, 184 Wn.2d 
856,366 P.3d 906 (2015); State v. Burk, 114 Wash. 370, 195 P. 16 (1921). 

PETITION FOR REVIEW - 2 

ALDO 13-000 I 3930617.docx 



and the Washington Court of Appeals.3 Accordingly, discretionary review 

is warranted under RAP 13.4 (b)(l), (2), and (3). 

II. IDENTITY OF PETITIONER 

Oscar Alden, Petitioner, seeks review of the decision issued below. 

III. COURT OF APPEALS DECISION 

Petitioner seeks review of the decision issued by Division III of the 

Court of Appeals on March 8, 2016. (Appendix A). Petitioner's timely 

motion for reconsideration was denied on April 26, 2016. (Appendix B). 

IV. ISSUES PRESENTED FOR REVIEW 

1. Is the right to use deadly force in self-defense a right of 

constitutional magnitude, guaranteed by one (or more) of the following: 

(a) the Second Amendment to the U.S. Constitution; 

(b) the right to bear arms in defense of self, guaranteed by art. I, 
§24 of the Washington Constitution; 

(c) the Due Process Clause of the Fourteenth Amendment or of art. 
I, §3 ofthe Washington Constitution; or 

(d) the right to present a complete defense guaranteed by the 
Compulsory Process Clause of the Sixth Amendment? 

2. Does the erroneous exclusion of relevant evidence tending 

to support a defendant's claim of self-defense trigger the constitutional 

harmless error test, or the non-constitutional harmless error test? 

3. Was the defendant denied his right to effective assistance 

3 State v. Kidd, 57 Wn. App. 95, 786 P.2d 847 (1990); State v. Stark, 158 Wn. App. 
952, 244 P.3d 433 (2010); State v. Cayetano-Jaimes, 190 Wn. App. 286, 359 P.3d 919 
(2015). 
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of counsel when his attorney failed to object to the prosecutor's closing 

argument statement which shifted the burden of proof by erroneously 

telling the jury what had to be proved "in order for you to return a not 

guilty verdict by reason of self-defense" (RP 1386), instead of stating that 

the State had to prove the absence of self-defense in order for the jury to 

return a guilty verdict? 

V. STATEMENT OF THE CASE 

Oscar Alden was convicted of second degree murder for the 

shooting of Tom Maks. Slip Opinion, at 1. Alden argued that he killed 

Maks in lawful self-defense. !d. His self-defense claim hinged on 

whether Maks lunged towards him right before he fired. !d. 

A group of friends in their early 20s gathered at the Sun Cove 

vacation home of Dayton Wiseman to celebrate Wiseman's 23rd birthday. 

!d. at 2. Around 9:30 p.m. Maks, who lived next door, accompanied the 

young people on a trip to the bars in Chelan. !d. at 3. Members of the 

group described Maks as drunk, peculiar, and somewhat aggressive at this 

time. !d. at 4. When the group reached Chelan, Maks drank with them for 

a while and became even more intoxicated. !d. The group lost track of 

Maks, and between midnight and 1 a.m. the group drove back to Sun Cove 

without Maks. !d. 

Once they returned to the vacation home, most of the group fell 
asleep in various rooms. Mr. Alden fell asleep in one of the 
recliners. Sometime later, an angry Mr. Maks entered the vacation 
home to confront the group for leaving him in Chelan. With a 
glass of wine in his left hand, Mr. Maks made comments about 
throwing members of the group off the deck. Mr. Maks put his 
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palm in Ms. Lincoln's face, and flipped over the chair Mr. Alden 
was sleeping in. Multiple members of the group testified that Mr. 
Maks had a pistol [FN 1] tucked into the back of his waistband. 
Mr. Hansen testified that Mr. Maks threatened him: '"How about I 
give you one to the left, one to the right and one down the center."' 
Report of Proceedings (RP) at 992. 

According to Mr. Alden, Mr. Maks was yelling, '"You left me in 
Chelan, you fat, selfish mother f---ers. "' Mr. Alden testified that 
Mr. Maks told him specifically, '"I'm going to chop your dick off 
and feed it to my dog."' RP at 1102-1103. Mr. Alden claims that 
at this time, he saw Mr. Maks had some sort of weapon tucked into 
his back pocket or waistband. Mr. Alden testified that he later 
heard a woman scream, '"Oh, my God, he's got a gun."' RP at 
1109. 

1. The parties stipulated, "That on the evening of June 8, 2013, at 
approximately 9:30 p.m., Tom Maks left the residence of [a] 
friend, and had in his possession his 45 caliber 1911 semi­
automatic pistol." Clerks Papers (CP) at 286. 

ld. at 4-5. 

After the police were called, two other young men, Roberts and 

Meier, escorted Maks out of the house and Maks disappeared, most likely 

going back to his own house. Id. at 5. But Maks returned shortly 

thereafter and exchanged more words with Roberts and Meier. Id. 

Roberts told Maks, "If you didn't have your gun on you, I would kick your 

ass right now." ld. In reply, Maks lifted his shirt up and spun around to 

show that he was unarmed. ld. Maks took off all his clothes except his 

underwear and then slapped Meier in the head, starting a fight. Id. 

Roberts punched Maks a few times, knocking him to the ground and the 

two continued to fight. ld. at 5-6. At this point Alden and another young 

man named Ross exited the vacation house, and Roberts called out to 
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Alden telling him to get his gun. !d. at 6. Thinking that Maks still had his 

gun, and that Roberts and Meier were struggling to take it away from 

Maks, Alden ran to his car and retrieved his own gun, and then came back 

to where Roberts, Meier and Maks were. !d. 

The testimony presented to the jury differed on whether Mr. Maks 

was moving when Mr. Alden pulled the trigger. !d. 

According to Mr. Meier, Mr. Maks was moving, but he was still on 
his knees and made a movement that was "not jerky but it wasn't 
slow." RP at 419. Mr. Roberts testified that Mr. Alden was about 
six inches from Mr. Maks when he shot him, and that Mr. Maks 
made "no major movements." RP at 526. Mr. Ross testified that 
before the shot was fired, Mr. Maks was in a "Muslim prayer 
position where your feet are kind of tucked under you, you know, 
butt on your feet." RP at 699. Consistent with his self-defense 
claim, Mr. Alden testified that before he pulled the trigger, Mr. 
Maks made a sudden movement "like a football player lunging to 
tackle me." RP at 1130. He also testified that he thought Mr. 
Maks had a gun in his hand, and "I've never been so scared in my 
life." RP at 1131. According to Mr. Alden, he was not aware that 
Mr. Maks was only in his underwear until after he shot him. After 
the shooting, Mr. Ross told Mr. Alden to unload the gun and put it 
down, which he did. 

Slip Opinion, at 6-7. 

In order to substantiate his testimony that Maks was the first 

aggressor, and that Maks lunged towards him just before he fired, Alden 

sought "to present res gestae evidence of bizarre and aggressive behavior, 

unknown to Mr. Alden at the time of the shooting, by Mr. Maks in the 12 

hours leading up to the shooting." !d. at 7-8. 

Within the 12-hour period, Mr. Maks had supposedly caused a 
scene at a convenience store by threatening an employee and 
throwing a propane tank at her. He also was kicked out of a bar 
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based on erratic behavior. 

!d. at 8. In both of these prior incidents, Maks was the aggressor, 

attacking another person without any provocation. The trial judge 

excluded evidence of these unprovoked attacks committed earlier in the 

evening on the ground that since Alden was not aware of these earlier 

attacks, they could not have contributed to his subjective state of mind at 

the time of the shooting. !d. 

The Court of Appeals recognized that this ruling was erroneous 

because under the res gestae doctrine, evidence of the victim's assaultive 

acts is admissible "to complete the story of the crime on trial by proving 

its immediate context of happenings near in time or place." !d. at 17, 

quoting State v. Lane, 125 Wn.2d 825, 831, 889 P.2d 929 (1995). Citing 

to several past cases, the Court of Appeals acknowledged that in self-

defense cases, aggressive conduct occurring shortly before a shooting is 

relevant, regardless of whether or not the defendant knew about it: 

[I]f a defendant has sufficiently raised self-defense, res gestae 
evidence even unknown by the defendant may be relevant to show 
that the victim was the first aggressor. 

Slip Opinion, at 21, citing State v. Thompson, 47 Wn. App. 1, 12, 733 P.2d 

584 (1987) (earlier acts held relevant because they show "a continuing 

course of provocative conduct"); State v. Callahan, 87 Wn. App. 925, 934, 

94 3 P .2d 67 6 (1997) (evidence is "admissible to support the inference that 

the victim was the first aggressor."); and State v. Alexander, 52 Wn. App. 

897,900,765 P.2d 321 (1988) ("As evidence that [the victim] was the first 

aggressor, [the defendant] offered the testimony of two witnesses 
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concerning specific acts of violence by [the victim]. This evidence is 

relevant to the first aggressor issue ... "). 

The Court of Appeals assumed that the trial judge erred when he 

excluded the evidence of the two assaults committed earlier in the evening 

by Mr. Maks, but proceeded to hold the error harmless under the harmless 

error standard for nan-constitutional error. Slip Opinion, at 22. In footnote 

#3 the Court rejected Alden's argument that it was required to use the 

constitutional harmless error test: 

Mr. Alden argues that this court should use the constitutional 
harmless error test because he has a constitutional right to use 
deadly force to defend himself. "Constitutional errors cannot be 
deemed harmless unless they are 'harmless beyond a reasonable 
doubt."' State v. McCullum, 98 Wn.2d 484, 497, 656 P.2d 1064 
(1983) (quoting Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 
824, 17 L.Ed.2d 705 (1967)). However, "[g]enerally evidentiary 
errors are not of constitutional magnitude." 

Slip Opinion, at 22, n.3, citing State v. Grier, 168 Wn. App. 635, 643 n.16, 

278 P.3d 225 (2012). Although Alden cited to several U.S. Supreme 

Court and Washington Supreme Court cases which either hold or suggest 

that the right to use deadly force in self-defense is a right of constitutional 

magnitude, the Court of Appeals did not discuss any of them. 

VI. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

A. The decision below conflicts with decisions of the U.S. Supreme 
Court which hold that the right of self-defense is the central 
component of the Second Amendment and is a fundamental 
constitutional right. 

In the court below, Alden argued that the right to use deadly force 

in self-defense was a federal constitutional right protected by the Second 
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Amendment, and that consequently any error excluding relevant evidence 

that supported a claim of self-defense was an error of constitutional 

magnitude which triggers the Chapman harmless error rule for 

constitutional error. The Court of Appeals did not address this argument. 

The Second Amendment states that "the right of the people to keep 

and bear Arms, shall not be infringed." Eight years ago the Supreme 

Court held this constitutional right to bear arms encompasses a 

constitutional right to act in self-defense. District of Columbia v. Heller, 

554 U.S. 570 (2008). Heller explicitly rejected the dissenters' "assertion 

that individual self-defense is merely a 'subsidiary interest' of the right to 

keep and bear arms," and held instead that self-defense "was the central 

component of the right itself." /d. at 599. The Heller Court struck down 

the District of Columbia statute that prohibited the possession of handguns 

in the home because it infringed upon this central right of self-defense: 

[T]he inherent right of self-defense has been central to the 
Second Amendment right. The handgun ban amounts to a 
prohibition of an entire class of "arms" that is overwhelmingly 
chosen by American society for that lawful purpose. The 
prohibition extends, moreover, to the home, where the need for 
defense of self, family and property is most acute. Under any of 
the standards of scrutiny that we have applied to enumerated 
constitutional rights, banning from the home the most preferred 
firearm in the nation to 'keep' and use for protection of one's home 
and family [citation] would fail constitutional muster. 

Heller, 554 U.S. at 628 (emphasis added). 

Two years later, when the Supreme Court held that the Second 

Amendment was binding on the States, it again held that the Second 

Amendment protected the fundamental right to act in self-defense: 
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Self-defense is a basic right, recognized by many legal systems 
from ancient times to the present, and the Heller Court held that 
individual self-defense is 'the central component' of the Second 
Amendment right. 

McDonald v. Chicago, 561 U.S. 742, 767 (2010). 

Finally, quite recently the Supreme Court issued a per cunam 

decision in Caetano v. Massachusetts, 136 S.Ct. 1027 (2016). In his 

concurring opinion, Justice Alito states unequivocally that "[i]t is settled 

that the Second Amendment ... right to keep and bear arms ... vindicates 

the 'basic right' of 'individual self-defense'" and twice refers to the 

"fundamental right of self-defense." !d. at 1028, 1032. 

Thus the Supreme Court has explicitly held that the underlying 

purpose of the Second Amendment right to bear arms is to protect the 

right to act in self-defense. There is no federal constitutional right to 

possess arms for the mere sake of possessing them. The possession of 

arms is constitutionally protected so that individuals can use them to 

protect themselves when their lives are threatened by others. 

In the present case, that is precisely the use Alden made of his gun. 

He testified that he shot and killed Mr. Maks because he feared for his life, 

and believed that if he didn't shoot in self-defense Maks was going to kill 

him. RP 1176, 1186, 1200. The key disputed factual issue at Alden's trial 

was whether Maks lunged toward Alden right before he shot him. The 

erroneous exclusion of the res gestae evidence that Maks had committed 

unprovoked attacks on two other people earlier in the evening deprived 

Alden of powerful evidence that Maks was the first aggressor who had 
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been initiating fights throughout the evenmg. Had the evidence been 

admitted, it would have supported Alden's testimony that right before he 

fired his gun Maks lunged at him, and thus it would have supported 

Alden's contention that he fired in self-defense. The exclusion of the res 

gestae evidence infringed upon Alden's fundamental constitutional right 

to act in self-defense, protected by the Second Amendment. Since the 

erroneous exclusion of evidence undermined the exercise of a federal 

constitutional right, the error was of constitutional magnitude and thus the 

Court of Appeals should have applied the Chapman harmless error rule. 

B. The decision below conflicts with this Court's decisions in State 
v. Burk and City of Seattle v. Montana, where this Court has 
held that Article 1, Section 24 protects a constitutional right to 
act in self-defense. 

Like the U.S. Constitution, the Washington Constitution also 

protects the right to bear arms. But unlike the Second Amendment, article 

1, §24explicitly protects the right to act in self-defense: 

The right of the individual citizen to bear arms in defense of 
himself, or the state, shall not be impaired, but nothing in this 
section shall be construed as authorizing individuals or 
corporations to organize, maintain or employ an armed body of 
men. 

(Emphasis added). 

As this Court has recently stated: 

The phrase 'in defense of himself, or the state,' is no mere 
prefatory clause, as the Supreme Court found the language "[a] 
well regulated Militia, being necessary to the security of a free 
State" to be in Heller, 554 U.S. at 577, 128 S.Ct. 2783. Rather, the 
phrase is a necessary and inseparable part of the right in itself. 
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State v. Jorgenson, 179 Wn.2d 145, 153,312 P.3d 960 (2013). Moreover, 

this Court has held that art. 1, §24 constitutionalizes the right to act in self-

defense, and that the right to bear arms is protected only insofar as it 

serves that more basic underlying constitutional right: 

The constitutional text indicates the right [to bear arms] is secured 
not because arms are valued per se, but only to ensure self-defense 
or defense of state. This suggests the constitutional right should be 
viewed in such a light. 

City ofSeattle v. Montana, 129 Wn.2d 583, 594, 919 P.2d 1218 (1996). 

Finally, even more recently this Court stated that the right to act in 

self-defense is the primary constitutional right protected by art. 1, §24, and 

that the right to bear arms "is an individual right that exists in the context 

ofthat individual's defense of himself .... " City of Seattle v. Evans, 184 

Wn.2d 856, ~11, 366 P.3d 906 (2015) .4 

In the present case, Oscar Alden maintained that when he shot 

Tom Maks with a handgun he was acting "in defense of himself," and thus 

he was exercising this constitutional right. As Alden noted in his briefing 

in the court below, nearly a century ago this Court explicitly stated that the 

right to use force in self-defense to protect one's life is a constitutional 

right. In State v. Burk, 114 Wash. 370, 195 P. 16 (1921) the defendant 

4 Evans holds that whether a particular weapon falls within the scope of art. 1, §24 
depends upon whether it was "traditionally or commonly used by law abiding citizens for 
the lawful purpose of self-defense." /d. at ~26. "Both the federal and state constitutions 
require [courts] to give protection to certain weapons that have been designed and 
commonly used for self-defense." Evans, 184 Wn.2d at ~34. As the Evans opinion 
notes, Heller explicitly held that handguns are covered by the federal constitutional right 
to bear arms. Evans, 184 Wn.2d at ~17, citing Heller, 554 U.S. at 581. 
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was convicted of unlawfully killing an elk. He maintained he had the right 

to kill it because it was destroying his property. The Court held that the 

defendant did have such a right, and noted that he also had the right to use 

force to defend himself: 

If in this case the appellant had undertaken to defend on the ground 
that he killed the elk for the protection of his life, or that of some 
member of his family, then unquestionably, such defense would 
have been available. 

Burk, 114 Wash. At 374. The Burk Court then quoted with approval from 

the case of State v. Ward, 170 Iowa 185, 152 N.W. 501 (1917), another 

case involving the use of force to protect property: 

By way of analogy, we may note that the plea of reasonable self­
defense may always be interposed in justification of the killing of a 
human being. We see no reason fair reason for holding that the 
same plea may not be interposed in justification of the killing of a 
goat or a deer. The right of defense of person and property is a 
constitutional right , * * * and is recognized in the construction 
of all statutes. . .. 

Burk, 114 Wash. at 375 (emphasis added). 

In the decision issued below, the Court of Appeals declined to 

address or discuss Jorgenson, Montana, Evans or Burk, and simply 

ignored the constitutional magnitude of the right to act in self-defense. 

C. The decision below ignores the Supreme Court's suggestion 
that the erroneous exclusion of evidence that supports a claim 
of self-defense would violate substantive due process. 

In the Court below Alden cited to Montana v. Egelhoff, 518 U.S. 

37, 56 (1996), where the U.S. Supreme Court suggested that there was a 

strong historical support for the proposition that the right to act in self-
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defense is a fundamental right protected by the Due Process Clause of the 

Fourteenth Amendment. The EgelhojJCourt examined a passage from its 

prior decision in Martin v. Ohio, 480 U.S. 228, 233 (1987) which stated 

that things would be "quite different if the jury had been instructed that 

self-defense evidence could not be considered in determining whether 

there was a reasonable doubt about the State's case ... " Analyzing this 

passage from Martin the EgelhofJCourt said: 

This passage can be explained in various ways - e.g., as an 
assertion that the right to have a jury consider self-defense 
evidence (unlike the right to have a jury consider evidence of 
voluntary intoxication) is fundamental, a proposition that the 
historical record may support. 

Egelhoff, 518 U.S. at 56 (emphasis added). 

While the U.S. Supreme Court has not decided this question, some 

courts have. For example, in a habeas case the Sixth Circuit, explicitly 

relied upon the Egelhoff Court's reference to deeply rooted historical 

traditions: 

[A] state has broad leeway, for instance, to decide what relevant 
evidence a defendant may present in a state criminal trial. See 
Montana v. Egelhoff, 518 U.S. 37, 42-43, 116 S.Ct. 2013, 135 
L.Ed.2d 361 (1996). A State does not, however, have an 
unfettered right to run its court proceedings in any manner at all. 
There are a few customs and principles "so rooted in the traditions 
and conscience of our people as to be ranked as fundamental, " and 
depriving a defendant of one of these in a criminal trial is 
constitutional error. Egelhoff, 518 U.S. at 43, 116 S.Ct. 2013 
(quoting Patterson [v. New York], 432 U.S. [197], at 201-02, 97 
S.Ct. 2319). 

Taylor v. Withrow, 288 F.3d 846, 851 (61
h Cir. 2002). The Sixth Circuit 

proceeded to "hold that the right of a defendant in a criminal trial to assert 
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self-defense is one of those fundamental rights," and threw out the 

petitioner's murder conviction. !d. See also State v. Hardy, 60 Ohio 

App.2d 325, 397 N.E.2d 773, 776 (1978). 5 

Alden argued below that the exclusion of evidence that tended to 

show that Maks was the first aggressor who had been initiating fights all 

night was a constitutional error, which triggered the Chapman 

constitutional harmless rule, because it deprived him of his substantive 

due process right to act in self-defense, a right guaranteed by both the 

Fourteenth Amendment and by art. 1, §§3 and 30 of the Washington 

Constitution. The Court of Appeals did not address this issue and did not 

discuss or mention the cases cited by Alden. 

D. The decision below conflicts with Holmes v. South Carolina and 
with State v. Cayetano-Jaimes, which both hold that some 
"evidentiary errors" do constitute errors of constitutional 
magnitude, because there is a constitutional right to present a 
complete defense. 

Alden also raised the issue of whether the ruling precluding him 

5 In Hardy, because the defendant was charged with unlawful possession of a gun, the 
Court of Appeals of Ohio found itself "faced squarely with the question of whether the 
state may by law prohibit an individual under disability from utilizing an available 
firearm or dangerous ordnance in self-defense" when confronted by a person who is 
threatening to assault him. The Court concluded that it was unconstitutional to prohibit 
the defendant from asserting self-defense because self-defense was a fundamental liberty 
right protected by the Fifth and Fourteenth Amendment due process clauses: "The Fifth 
and Fourteenth Amendments to the United States Constitution provide that a person may 
not be deprived of his life, liberty, or property without due process of law. Obviously, 
the state may not require and does not intend that an individual succumb to his attacker 
and possibly forfeit his life rather than act in self-defense. Given this important and 
constitutional basis for the right of self- defense, our response to this question must be 
in the negative." Hardy, 397 N.E.2d at 329 (emphasis added). Accord Town of Canton v. 
Madden, 120 Mo. App. 404, 96 S.W. 699,700 (1906). 
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from presenting res gestae evidence - to show that Maks was the first 

aggressor who was initiating fights - violated his Sixth Amendment 

constitutional right to fully presenting his defense of self-defense. Alden 

pointed to the well-recognized due process right to present a complete 

defense. While the States have broad latitude to establish evidence rules 

excluding evidence from criminal trials, this latitude has limits. As the 

Court recognized in Holmes v. South Carolina, 547 U.S. 319, 324 (2006), 

"Whether rooted directly in the Due Process Clause of the Fourteenth 

Amendment or in the Compulsory Process or Confrontation Clauses of the 

Sixth Amendment, the Constitution guarantees criminal defendants 'a 

meaningful opportunity to present a complete defense."' !d. 

In Holmes the trial court judge applied an evidentiary rule 

regarding the inadmissibility of "other suspect" evidence and excluded 

evidence that someone other than the defendant committed the homicide 

in question. The Supreme Court held that the application of the rule 

"violate[ d] [the] defendant's right to have a meaningful opportunity to 

present a complete defense." !d. at 331. Similarly, in the present case the 

exclusion of the res gestae evidence that Maks was committing 

unprovoked attacks on other people on the evening of his death deprived 

Alden of his constitutional right to present a complete defense. As Justice 

Scalia said in Egelhoff, "the right to have a jury consider self-defense 

evidence ... is fundamental. ... " 518 U.S. at 56. 

In State v. Cayetano-Jaimes, 190 Wn. App. 286, 359 P.3d 919 

(2015), Division One held that a trial judge's exclusion of testimony by a 
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defense witness, who was outside the U.S. but available to testify by 

telephone, "violated [the defendant's] constitutional right to present a 

complete defense." !d. at 303. The Court specifically applied the 

constitutional harmless error test and "conclude[ d] that the trial court's 

constitutional error was not harmless beyond a reasonable doubt." !d. at 

304. Here, as in Holmes and Cayetano-Jaimes, the Court of Appeals 

should have applied the constitutional harmless error test. 

It appears that the Court below may have thought that an 

evidentiary error that prevents a defendant from presenting a complete 

defense of self-defense is a non-constitutional error, and that only 

instructional errors which prevent the presentation of a complete defense 

are of constitutional magnitude.6 But the giving of a proper instruction on 

an available defense does not cure an evidentiary error in the exclusion of 

evidence that supports that defense. As Holmes demonstrates, evidentiary 

errors which prevent a defendant from presenting a complete defense are 

also errors of constitutional magnitude. In Holmes it was the exclusion of 

6 The last sentence of footnote 3 in the Court of Appeals' opinion reads: "Further, 
since the jury was instructed on self-defense, Mr. Alden was not denied the right to use 
deadly force to protect himself." Slip Opinion, at 22, n.3. But this comment 
misperceives the basis for Alden's argument. Just as defendant Holmes never claimed 
that his jury was erroneously instructed that it could not consider the defense of mistaken 
identity, Alden never claimed that his jury was instructed that it could not consider the 
defense of self-defense. Alden argued that the exclusion of evidence that Mr. Maks 
attacked two other people earlier in the evening denied him his constitutional right which 
the Egelhoff Court described as "the right to have a jury consider self-defense 
evidence," (518 U.S. at 56) and which the Holmes Court described "the right to present a 
complete defense." (547 U.S. at 324). Alden said he had a constitutional right to present 
the excluded evidence -- evidence which would have supported his claim that Maks 
attacked him first and so he fired in self-defense - and the fact that the jury was properly 
instructed that self-defense was a defense simply does not cure the evidentiary error. 
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other suspect evidence which violated the due process right to present a 

complete defense. Holmes, 547 U.S. at 331.7 Similarly, in the present 

case it was the exclusion of res gestae evidence that showed that the 

victim was initiating and provoking assaults all night long which violated 

the right to present a complete defense. 

E. The decision below conflicts with Division Three's own prior 
decision in State v. Stark, and with the decision in State v. Kidd. 

In State v. Stark, 158 Wn. App. 952, 961, 244 P.3d 433 (2010) 

Division III found that by instructing the jury that self-defense was not 

available if Ms. Stark was the first aggressor, "the [trial] court prevented 

Ms. Stark from fully asserting her self-defense theory. [Citation]. The 

error is constitutional and cannot be deemed harmless unless it is 

harmless beyond a reasonable doubt." (Emphasis added). Similarly, in 

State v. Kidd, 57 Wn. App. 95, 101 n.3, 786 P.2d 847 (1990), Division 

One held "[ e ]rror which affects a defendant's self-defense claim is 

constitutional in nature and thus cannot be deemed harmless unless it is 

harmless beyond a reasonable doubt." (Emphasis added). Division III's 

holding in this case - that the error committed was not an error of 

constitutional magnitude - is in direct conflict with both its own prior 

decision in Stark and with Division One's decision in Kidd. 

7 Similarly, in other cases it was the exclusion of evidence - not instructional error­
which the Supreme Court found to be a due process violation. See, e.g., Chambers v. 
Mississippi, 410 U.S. 284 (1973) (exclusion of evidence that declarant made statement 
against penal interest); Rock v. Arkansas, 483 U.S. 44 (1987) (exclusion of hypnotically 
refreshed testimony); Crane v. Kentucky, 476 U.S. 683 (1986) (exclusion of evidence that 
tended to show that confession was coerced and unreliable). 
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F. The failure to object to the prosecutor's improper closing 
argument comment that the defendant had to prove all three 
elements of self-defense constituted ineffective assistance. 

In closing argument the prosecutor told the jury that the instruction 

on self-defense (No. 15) had "three elements" and "that all three must be 

satisfied in order for you to return a not guilty verdict by reason of self-

defense." RP 1386. Alden argued below that defense counsel's failure to 

object to this argument constituted ineffective assistance of counsel. 

The Court of Appeals rejected his lAC claim ruling that the failure 

to object to this argument did not constitute deficient conduct because it 

was "within the wide range of permissible professional legal conduct." 

Slip Opinion, at 29. Petitioner respectfully submits that no rational jurist 

could reach this conclusion. The Court of Appeals did not offer any 

explanation as to why defense counsel would want to stand silently by 

while the prosecutor shifted the burden of proof to the defendant on an 

element (the absence of self-defense) of the crime.8 The Court of Appeals 

further stated that "even if' trial counsel's conduct was deficient, Alden 

had failed to show prejudice because he did not show that "but for 

counsel's unprofessional errors, the result of the proceeding would have 

been different." Jd. This is a misstatement of the law. Alden does not 

8 As this Court noted in State v. Rodriguez, 121 Wn. App. 180, 184, 87 P.3d 1201 
(2004), one cannot "conceive" of any strategic reason why defense counsel would want 
to have a jury instructed in a manner which "decrease[s] the State's burden to disprove 
self-defense." Moreover, "misstating the law of self-defense amounts to an error of 
constitutional magnitude and is presumed prejudicial." State v. LeF aber, 128 Wn.2d 
896,913 P.2d 369 (1996) (emphasis added), citing McCullum, 98 Wn.2d at 487-88. Both 
prongs of the Strickland test are met in this case. 

PETITION FOR REVIEW - 19 

ALDOI3-000I 3930617.docx 



have the burden of demonstrating that if counsel had objected that the 

result of the trial "would have been different." He need only show that 

there is a "reasonable probability" that the result of the trial might have 

been different.9 Given the overwhelming and uncontested evidence that 

the deceased attacked Alden and threatened to kill him only minutes 

before he was shot, Alden has made the requisite showing of prejudice 

and reasonable jurists could not conclude otherwise. 

VII. CONCLUSION 

This case meets the criteria for discretionary review set forth in 

RAP 13.4(b) subsections (1), (2) and (3). The decision below conflicts 

with U.S. Supreme Court and Washington Supreme Court precedent 

which recognizes that the right to act in self-defense is a constitutional 

right, and that the right to have the jury consider evidence in support of the 

defense of self-defense is also a constitutional right. It also conflicts with 

a decision of Division One and with one of Division Three's own prior 

decisions. For all of the reasons stated above, petitioner asks this Court to 

grant review, to reverse his conviction, and to remand for a new trial. 

9 The Court below purports to quote from Strickland but the Court omits the first part 
of the sentence which refers only to a "reasonable probability" of a different outcome, 
and which defines a "reasonable probability" as "a probability sufficient to undermine 
confidence in the outcome." Strickland v. Washington, 466 U.S. 668, 694 (1984). Thus 
Alden need only show that there is a reasonable doubt as to whether the trial outcome 
would have been different. !d. at 693-94. Strickland unambiguously states that a 
"defendant need not show that counsel's deficient conduct more likely than not altered the 
outcome in the case .... The result of a proceeding can be rendered unreliable, and hence 
the proceeding itself unfair, even if the errors of counsel cannot be shown by a 
preponderance ofthe evidence to have determined the outcome." !d. 

PETITION FOR REVIEW - 20 

ALDOIJ-0001 3930617.docx 



Respectfully submitted this 16th day ofMay, 2016. 

CARNEY BADLEY SPELLMAN, P.S. 

PETITION FOR REVIEW - 21 

ALDOJ3-000I 3930617.docx 



CERTIFICATE OF SERVICE 

The undersigned certifies under penalty of perjury under the laws 
of the State of Washington that I am an employee at Carney Badley 
Spellman, P.S., over the age of 18 years, not a party to nor interested in the 
above-entitled action, and competent to be a witness herein. On the date 
stated below, I caused to be served a true and correct copy of the 
foregoing document on the below-listed attomey(s) of record by the 
method(s) noted: 

[g) Email and first-class United States mail, postage prepaid, to the 
following: 

Attorney for Respondent 
RyanS. Valaas 
DOUGLAS CO. PROSECUTING A TTY'S OFFICE 
PO Box 360 
Waterville WA 98858-0360 
rvalaas@co.douglas. wa. us 

Petitioner 
Oscar Alden 
DOC #376413 BA4U 
Clallam Bay Corrections Center 
1830 Eagle Crest Way 
Clallam Bay, WA 98326 

DATED this 16thdayof~O-~ 

Deborah A. Groth, LegriASSiStallt 

PETITION FOR REVIEW- 22 

ALD013-00013930617.docx 



APPENDIX A 



FILED 
March 8, 2016 

In the Office of the Clerk of Court 
W A State Court of Appeals, Division Ill 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION THREE 

STATE OF WASHINGTON, 

Respondent, 

V. 

OSCAR ALFRED ALDEN, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 32695-1-III 

UNPUBLISHED OPINION 

LAWRENCE-BERREY, J.- On June 9, 2013, Oscar Alden shot and killed Tom 

Maks. Mr. Alden unsuccessfully claimed self-defense at trial. Mr. Alden's self-defense 

claim hinged on whether Mr. Maks, who he mistakenly believed was armed, lunged 

toward Mr. Alden. The jury heard testimony that several minutes before the shooting, an 

intoxicated, aggressive, and armed Mr. Maks entered the residence where Mr. Alden and 

his friends were staying, threatened multiple members of the group, and then left. The 

jury found Mr. Alden guilty of both second degree murder and first degree manslaughter. 

To avoid a double jeopardy violation, the trial court dismissed the lesser first degree 

manslaughter charge. 
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State v. Alden 

On appeal, Mr. Alden argues: ( 1) he did not receive a unanimous jury verdict; 

(2) the trial court should have admitted res gestae evidence that Mr. Maks was acting 

aggressive and bizarre in the 12 hours leading up to the shooting, despite the fact that Mr. 

Alden did not know of Mr. Maks' behavior; (3) the trial court should have allowed 

members of his group of friends to testify about his reputation for peacefulness; ( 4) the 

"to convict" second degree murder jury instruction violated the "yardstick rule" as it did 

not include that the State had to prove the absence of self-defense beyond a reasonable 

doubt; (5) he received ineffective assistance of counsel; and (6) the trial court should have 

granted him an exceptional downward sentence. After examining each argument, we 

affirm. 

FACTS AND PROCEDURE 

For a group of friends in their early 20s, a birthday party at a Sun Cove area 

vacation home ended with the claimed self-defense shooting of the neighbor. In the early 

morning of June 9, 2013, 23-year-old Oscar Alden shot Tom Maks in the head, killing 

him instantly in the driveway of the vacation home. Mr. Alden unsuccessfully claimed 

self-defense at trial. 

2 
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1. Testimony presented at trial 

Prior to the incident, Dayton Wiseman invited several friends, including Mr. 

Alden, to spend the weekend at his family's vacation home. The occasion was Mr. 

Wiseman's 23rd birthday. In addition to Mr. Wiseman and Mr. Alden, the group included 

Raymond Roberts, Dane Meier, Victoria Lincoln, Andrew Ross, Eric Hansen, and Jordan 

Court. That same weekend, Mr. Maks was staying at a vacation home next door. On 

Friday,·Mr. Wiseman and Mr. Maks briefly chatted while Mr. Wiseman was outside 

fixing his jet ski. 

On Saturday, Mr. Alden's group spent most of the day drinking. Sometime around 

noon, Mr. Maks came to the vacation home and traded Mr. Roberts a bag of marijuana for 

pistol ammunition. Mr. Alden testified that sometime that afternoon, Mr. Maks 

approached him when he was getting something out of his trunk, and tried to acquire 

some of Mr. Alden's prescribed Adderall. According to Mr. Alden, Mr. Maks then threw 

a beer bottle cap on top of Mr. Alden's backpack in the trunk, made a sarcastic remark, 

and then attempted to rummage through his backpack. 

That evening, the group went out to the bars in Chelan and invited Mr. Maks. The 

group left for Chelan between 9:30 and 10:00 p.m. Mr. Alden was a designated driver, 

and Mr. Maks approached him for a ride. According to Mr. Alden, he did not let Mr. 
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Maks in his car because he felt uncomfortable based on their interaction earlier that day. 

Mr. Maks ended up getting a ride from another member of the group. Members of the 

group described Mr. Maks as drunk, peculiar, and somewhat aggressive around this time. 

Once the group reached Chelan, Mr. Maks drank with them for a while and became even 

more intoxicated. Mr. Wiseman became intoxicated and began running down the streets 

of Chelan. The group lost track of Mr. Maks. Between midnight and 1 :00 a.m., the 

group went back to Sun Cove without Mr. Maks. 

Once they returned to the vacation home, most of the group fell asleep in various 

rooms. Mr. Alden fell asleep in one of the recliners. Sometime later, an angry Mr. Maks 

entered the vacation home to confront the group for leaving him in Chelan. With a glass 

of wine in his hand, Mr. Maks made comments about throwing members of the group off 

the deck. Mr. Maks put his palm in Ms. Lincoln's face, and flipped over the chair Mr. 

Alden was sleeping in. Multiple members of the group testified that Mr. Maks had a 

pistol1 tucked into the back of his waistband. Mr. Hansen testified that Mr. Maks 

threatened him: "'How about I give you one to the left, one to the right and one down the 

center.'" Report of Proceedings (RP) at 992. 

1 The parties stipulated, "That on the evening of June 8, 2013, at approximately 
9:30p.m., Tom Maks left the residence of [a] friend, and had in his possession his 45 
caliber 1911 semi-automatic pistol." Clerk's Papers (CP) at 286. 
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According to Mr. Alden, Mr. Maks was yelling, "'You left me in Chelan, you fat, 

selfish mother f-ers. "' RP at 1102. Mr. Alden testified that Mr. Maks told him 

specifically, "'I'm going to chop your dick off and feed it to my dog."' RP at 1103. Mr. 

Alden claims that at this time, he saw Mr. Maks had some sort of weapon tucked into his 

back pocket or waistband. Mr. Alden testified that he later heard a woman scream, "'Oh, 

my God, he's got a gun."' RP at 1109. 

After the police were called, Mr. Roberts and Mr. Meier escorted Mr. Maks out of 

the house. Mr. Maks disappeared, most likely going back next door. Because of fear Mr. 

Maksmight vandalize their cars, Mr. Roberts and Mr. Meier waited for the police outside. 

Mr. Maks returned shortly thereafter, and Mr. Roberts and Mr. Meier told him to leave 

because the police were on their way. After a few words were exchanged, Mr. Roberts 

said to Mr. Maks, '"If you didn't have your gun on you I would kick your ass right 

now."' RP at 508. In reply, Mr. Maks lifted his shirt up, and spun around to show he 

was unarmed. Mr. Maks then took off his shirt, pants, and flip-flops, leaving himself 

dressed only in his underwear. Mr. Roberts testified that as Mr. Maks was undressing, 

Mr. Maks made multiple vulgar remarks to him. Mr. Maks then slapped Mr. Meier, and 

the two began to scuffle. Mr. Roberts then punched Mr. Maks multiple times, knocking 
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him to his knees. The two continued to fight, and Mr. Roberts punched Mr. Maks in the 

back and side of the head. 

After Mr. Roberts had knocked Mr. Maks to the ground, Mr. Alden and Mr. Ross 

exited the vacation home. When Mr. Roberts saw Mr. Alden, he told Mr. Alden to get his 

gun. Mr. Alden testified that he believed Mr. Maks had a gun, and he thought his friends 

were trying to wrestle it away from Mr. Maks. Mr. Alden then retrieved his gun from his 

vehicle, and chambered a round as he ran to where his friends and Mr. Maks were. Mr. 

Alden testified: "I was afraid and I desperately needed to protect my friends and I needed 

to-as I said, I had to stop this guy and hold him at gunpoint until the cops got there." 

RP at 1128. Mr. Ross testified that he, along with Mr. Alden, approached the scene of the 

scuffle, also armed with a gun. 

The testimony presented to the jury differed on whether Mr. Maks was moving 

when Mr. Alden pulled the trigger. Mr. Meier testified that Mr. Alden walked up briskly 

and shot Mr. Maks from about two feet away. According to Mr. Meier, Mr. Maks was 

moving, but he was still on his knees and made a movement that was "not jerky but it 

wasn't slow." RP at 419. Mr. Roberts testified that Mr. Alden was about six inches from 

Mr. Maks when he shot him, and that Mr. Maks made "no major movements." RP at 526. 

Mr. Ross testified that before the shot was fired, Mr. Maks was in a "Muslim prayer 
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position where your feet are kind of tucked under you, you know, butt on your feet." RP 

at 699. Consistent with his self-defense claim, Mr. Alden testified that before he pulled 

the trigger, Mr. Maks made a sudden movement "like a football player lunging to tackle 

me." RP at 1130. He also testified that he thought Mr. Maks had a gun in his hand, and 

"I've never been so scared in my life." RP at 1131. According to Mr. Alden, he was not 

aware that Mr. Maks was only in his underwear until after he shot him. After the 

shooting, Mr. Ross told Mr. Alden to unload the gun and put it down, which he did. 

Mr. Maks' autopsy was performed by Dr. Gina Fino. Even though there was only 

a single bullet, the autopsy showed that Mr. Maks had three perforating gunshot wounds: 

(1) an entry wound on the top right of his head and exit wound near his left ear, (2) a 

through-and-through wound on the upper left arm, and (3) a through-and-thrC?ugh wound 

on the top of the left fifth finger. 2 At the time of his death, Mr. Maks had a blood alcohol 

level between 0.28 percent and 0.34 percent. 

2. Pretrial evidentiary rulings 

Prior to trial, Mr. Alden moved in limine to present res gestae evidence of bizarre 

and aggressive behavior, unknown to Mr. Alden at the time of the shooting, by Mr. Maks 

2 According to expert witnesses presented by the defense, the bullet went through 
Mr. Maks' head, then through his finger, before finally passing through his left arm. The 
experts opined that this could be consistent with Mr. Maks lunging toward Mr. Alden 
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in the 12 hours leading up to the shooting. During oral argument, defense counsel 

clarified that the res gestae evidence would be used to show Mr. Maks' behavior, and not 

his character, in order to give the jury the whole picture. Within the 12-hour period, Mr. 

Maks had supposedly caused a scene at a convenience store by threatening an employee 

and throwing a propane tank at her. He was also kicked out of a bar based on erratic 

behavior. The State countered that acts of the victim not within the knowledge of the 

defendant are inadmissible in a self-defense case, and also that even if such evidence was 

relevant, it should be excluded because its probative value is substantially outweighed by 

its prejudicial effect under ER 403. The trial court granted Mr. Alden's res gestae motion 

to the extent that Mr. Alden knew of Mr. Maks' behavior, reasoning it was relevant only 

to show Mr. Alden's state of mind during the shooting. 

Before opening statements were given and outside the presence of the jury, 

defense counsel told the trial court that he hoped to introduce evidence of Mr. Alden's 

reputation for peacefulness among Mr. Alden's group of friends that were at the vacation 

home. The trial court denied the request, and stated, "I don't believe that [Mr. Alden's] 

friends that he associates with ... constitutes a community" as "a valid community must 

be neutral enough and generalized enough to be classified as a community." RP at 184. 

when the fatal shot was fired. 
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Although defense counsel argued that the community was comprised of people with 

whom Mr. Alden went to school, the trial court stated "I presume everybody has a 

friend." RP at 191. 

3. The verdict and the jury instructions 

The original criminal information filed on June 11, 2013, charged Mr. Alden with 

second degree murder. However, on May 30, 2014, the State amended the information to 

include a charge of first degree manslaughter as a "lesser included offense." CP at 182. 

On July 17, 2014, the State filed a second amended information that included the charges 

for both second degree murder and first degree manslaughter, but did not include the 

"lesser included offense" language. Mr. Alden's trial began July 21, 2014, and lasted 6 

days. 

Jury instruction 21 instructed the jury that it had a duty to discuss the case with one 

another to reach a "unanimous verdict." CP at 327. The jury was given three separate 

verdict forms, verdict form A for second degree murder, verdict form B for first degree 

manslaughter, and verdict form C for second degree manslaughter. Jury instruction 22 

instructed the jury how to proceed with the various verdict forms. Jury instruction 22 

provided in relevantpart: 

9 



No. 32695-1-III 
State v. Alden 

When completing the verdict forms, you will consider the crime of 
Murder in the Second Degree as charged. If you unanimously agree on a 
verdict, you must fill in the blank provided in Verdict Form A the words 
"not guilty" or the word "guilty," according to the decision you reach. If 
you find the defendant guilty of Murder in the Second Degree on Verdict 
Form A, do not use Verdict Form C. 

You will also consider the crime of Manslaughter in the First Degree 
as charged. Ifyou unanimously agree on a verdict, you must fill in the 
blank provided in Verdict Form B the words "not guilty" or the word 
"guilty," according to the decision you reach. If you cannot agree on a 
verdict, do not fill in the blank provided in Verdict Form B. If you find the 
defendant guilty of Manslaughter in the First Degree on Verdict Form B, do 
not use Verdict Form C. 

Because this is a criminal case, each of you must agree for you to 
return a verdict. When all of you have so agreed, fill in the verdict forms to 
express your de cis ion. ... 

CP at 328-29 (emphasis added). 

Jury instruction 7 contained the elements that the State was required to prove 

beyond a reasonable doubt to convict Mr. Alden of murder in the second degree. Jury 

instruction 10 contained the elements that the State was required to prove beyond a 

reasonable doubt to convict Mr. Alden of manslaughter in the first degree. Finally, jury 

instruction 15 provided in relevant part: 

It is a defense to a charge of murder or manslaughter that the 
homicide was justifiable as defined in this instruction. 

Homicide is justifiable when committed in the lawful defense of ... 
any person in the slayer's presence or company [if three conditions 
described are met]: 
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The State has the burden of proving beyond a reasonable doubt that 
the homicide was not justifiable. If you find that the State has not proved 
the absence of this defense beyond a reasonable doubt, it will be your duty 
to return a verdict of not guilty. 

CP at 321. 

During jury deliberations, the jury foreman sent the trial court a note that stated, 

"We are confused on the charging decisions we are to make. Is the defendant charged 

with both 2nd degree murder and 1st degree manslaughter[?] Do we need to convict on 

both counts?" CP at 302 (underlining in original). After conferring with counsel for both 

parties, the trial judge sent the following written response to the jury: "The defendant is 

charged with both Murder in the Second Degree and Manslaughter in the First Degree. 

You can find him not guilty of either or both and/or guilty of either or both." CP at 302. 

The jury found Mr. Alden guilty of both second degree murder and first degree 

manslaughter. After the verdict, the trial court asked each juror individually, "is this your 

verdict?" and "Is it the verdict ofthe entire jury?" RP at 1581-83. Eachjuror answered 

both questions "yes." RP at 1581-83. Defense counsel later argued that a conviction for 

both second degree murder and first degree manslaughter would violate double jeopardy. 

Consequently, the trial court dismissed the first degree manslaughter charge. 
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4. Sentencing 

The trial court sentenced Mr. Alden to a total of 231 months in prison for second 

degree murder. During the sentencing hearing, Mr. Alden sought an exceptional 

downward sentence based on (1) Mr. Maks being a willing participant, and (2) Mr. 

Alden's failed self-defense claim. The trial court denied the exceptional downward 

sentence, and explained: 

The problem that I had with Mr. Alden's testimony is that even his 
three frien.ds who testified, who I felt were intelligent, who I felt did what 
they could to help their friend, did not exaggerate when it came to the 
important moment, and that is Mr. Alden came around the comer, went up 
and shot Mr. Maks, period. No hesitation. No jumping. 

RP at 1562. The court further noted: 

But the concern that the Court has is that sentencing Mr. Alden, no matter 
how or what kind of life that Mr. Alden has led up to this particular point, 
sentencing him below the standard sentencing range would rightfully be 
offensive to Mr. Maks' parents and family and friends, and clearly his 
daughters. I think sentencing Mr. Alden below the standard range would be 
offensive to the jury's struggle in this particular matter. 

RP at 1563. As it indicated, the trial court sentenced Mr. Alden within the standard 

range. 

Mr. Alden appeals. 
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A. Jury Unanimity 

ANALYSIS 

Under the Washington Constitution, a unanimous jury verdict is required in all 

criminal trials. State v. Stephens, 93 Wn.2d 186, 190, 607 P.2d 304 (1980); see CONST. 

art. I, § 22. Reversal of a conviction may be warranted "where the jury were never told 

that the concurrence of all 12 of them was essential to a verdict." State v. Badda, 63 

Wn.2d 176, 182,385 P.2d 859 (1963). "[T]he right to a unanimous verdict is a 

fundamental constitutional right and may, therefore, be raised for the first time on 

appeal." State v. Holland, 77 Wn. App. 420,424, 891 P.2d 49 (1995); see State v. Lamar, 

180 Wn.2d 576, 583, 327 P.3d 46 (2014) (RAP 2.5(a) analysis). Constitutional issues are 

reviewed de novo. State v. Siers, 174 Wn.2d 269, 273-74, 274 P.3d 358 (2012). 

"'Juries are presumed to follow instructions absent evidence to the contrary."' 

Lamar, 180 Wn.2d at 586 (quoting State v. Dye, 178 Wn.2d 541, 556, 309 P.3d 1192 

(2013)). When the jury is given an appropriate unanimity instruction, jury unanimity may 

be presumed. See State v. Kitchen, 110 Wn.2d 403,409, 756 P.2d 105 (1988). Further, 

"[p ]oiling a jury, when properly carried out, is generally evidence of jury unanimity." 

Lamar, 180 Wn.2d at 587; accord Badda, 63 Wn.2d at 182 (the record must be sufficient 
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to determine unanimity based on "the questions asked and the answers given in the poll of 

the jury"). 

In Stephens, the Supreme Court of Washington reversed a conviction when the 

defendant was charged with only one count of assault against two victims conjunctively, 

but the jury instruction listed the names of the victims disjunctively. Stephens, 93 Wn.2d 

at 189-90. The defendant was charged with one count of assault after he fired a shotgun 

into the front of a car the two victims were near. !d. at 188. After the jury returned a 

guilty verdict, the court held that the instruction violated jury unanimity as it "allowed 

conviction if, e.g., six jurors believed [the defendant] assaulted [the first victim] and six 

believed he assaulted [the second victim]." !d. at 190. The court noted that the jury 

instruction "in effect, split the action into two separate crimes (assault against [the first 

victim] and assault against [the second victim]), while the information charged only one." 

!d. 

In State v. Russell, the Supreme Court of Washington held a verdict form that 

failed to distinguish between the alternative means of committing second degree murder 

(either intentional murder or felony murder) violated jury unanimity. State v. Russell, 101 

Wn.2d 349, 353-54, 678 P.2d 332 (1984). The defendant's first trial included an 

intentional second degree murder charge and resulted in a hung jury. !d. at 352. Right 
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before the retrial, the prosecution was allowed to amend the information and add felony 

murder as an alternative means of committing second degree murder. !d. The court 

_partially held that "[f]ailure to join second degree felony murder in the original 

information precludes its inclusion for the first time by way of amendment in the second 

trial." !d. at 353. Notably, the jury was only provided one verdict form that "did not 

distinguish between second degree felony murder and intentional second degree murder." 

!d. at 354. The court held that the jury unanimity was violated because the single verdict 

form makes it "impossible to know whether the jury determined unanimously that the 

crime of intentional second degree murder had been committed or whether they 

determined unanimously that the 'alternative' crime, improperly charged, had been 

proven." !d. 

Mr. Alden argues that this is a situation of jury confusion as evidenced by the note 

sent by the jury to the trial judge. In Fisher, a similar note indicating jury confusion was 

sent by the jury to the trial judge. State v. Fisher, 165 Wn.2d 727,756 n.7, 202 P.3d 937 

(2009). The Fisher court stated that although the note shows that the jury was confused 

by the prosecutor's charging decisions, "the note does not necessarily demonstrate that 

the jury did not understand its instruction to find [the defendant] guilty beyond a 
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reasonable doubt in unanimity." ld. Consequently, "[r]ead in conjunction," the jury 

instructions sufficiently protected the defendant's right to jury unanimity. ld. at 756. 

Here, Mr. Alden's jury was instructed multiple times regarding unanimity. 

Additionally, jury instruction 22 explained, "[b ]ecause this is a criminal case, each of you 

must agree for you to return a verdict. When all of you have so agreed, fill in the verdict 

forms to express your decision." CP at 329. '"Juries are presumed to follow instructions 

absent evidence to the contrary.'" Lamar, 180 Wn.2d at 5 86 (quoting Dye, 178 Wn.2d at 

556). Although the trial court used the term "verdict" instead of "verdicts" when 

conducting the jury poll, this is further proof of jury unanimity, especially when read in 

conjunction with the jury instructions and separate second degree murder verdict form. 

See Lamar, 180 Wn.2d at 586. 

Based on the unanimity instruction, this is not a situation where any less than all 12 

jurors thought they were finding Mr. Alden guilty of second degree murder when they 

returned the separate second degree murder verdict form. See Russell, 101 Wn.2d at 354. 

Although a conviction for both second degree murder and first degree manslaughter may 

violate double jeopardy, jury unanimity is a separate and distinct concept. See State v. 

Borsheim, 140 Wn. App. 357,366, 165 P.3d 417 (2007) (noting that the argument 

"implicates [the defendant's] right to be free from double jeopardy, as opposed to the 
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right to juror unanimity"). We conclude that the jury instructions, especially when 

coupled with polling of the jury, sufficiently show that Mr. Alden was convicted by a 

unanimous jury. 

B. Res Gestae 

Washington courts have recognized that "res gestae" or "same transaction" 

evidence may be admissible'" [t]o complete the story of the crime on trial by proving its 

immediate context of happenings near in time and place."' State v. Lane, 125 Wn.2d 

825, 831, 889 P.2d 929 (1995) (internal quotations marks omitted) (quoting State v. 

Tharp, 27 Wn. App. 198, 204, 616 P.2d 693 (1980), aff'd, 96 Wn.2d 591, 594,637 P.2d 

961 (1981)). To be admissible under the res gestae doctrine, each incident must be "a 

piece in the mosaic necessarily admitted in order that a complete picture be depicted for 

the jury." Tharp, 96 Wn.2d at 594. 

This court reviews a trial court's evidentiary rulings for an abuse of discretion. 

State v. Grier, 168 Wn. App. 635, 644, 278 P.3d 225 (2012). "A trial court abuses its 

discretion when it exercises it on untenable grounds or for untenable reasons." !d. 

Untenable grounds or untenable reasons exist ~here the trial court relied on facts 

unsupported in the record, applied the wrong legal standard, or adopted a view "'that no 

reasonable person would take."' State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 
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(2003) (quoting State v. Lewis, 115 Wn.2d 294,298-99, 797 P.2d 1141 (1990)). 

However, this court "can affirm the trial court's rulings on any grounds the record and the 

law support." Grier, 168 Wn. App. at 644. 

Washington courts have allowed the prosecution to admit res gestae evidence as an 

exception to the requirements of ER 404(b) that "' [ e ]vidence of other crimes, wrongs, or 

acts [is not admissible] to prove the character of a person in order to show action in 

conformity therewith."' Grier, 168 Wn. App. at 646 (some alternation in original). 

However, res gestae is not simply an exception to ER 404(b ); but rather, is a 

conglomerate of relevancy and its limits. See Grier, 168 Wn. App. at 645-46. In other 

words, "[e]vidence that completes the story of the crime ('res gestae' evidence) is also 

evidence that pertains to the existence of facts that are of consequence to the crime 

('relevant' evidence)." ld. at 648 n.28; see ER 401. Consequently, the probative value of 

res gestae evidence must still substantially outweigh its prejudicial effect under ER 403. 

See Grier, 168 Wn. App. at 649. 

In Grier, Division Two of this court held that testimony about the defendant 

"brandishing a gun and acting belligerently" the night of a shooting was relevant and 

admissible because it foreshadowed the shooting later that evening. ld. at 648. Division 
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Two reasoned that the trial court did not abuse its discretion by admitting evidence 

relating to the events earlier that evening: 

[The defendant's] threatening behavior on the night of the murder was 
admissible as "res gestae" evidence, ( 1) not only because it arguably might 
have fallen under an ER 404(b) exception, but (2) also because it was 
evidence of the continuing events leading to the murder, relevant under 
ER 401, and, thus, not "prior misconduct" of the type generally 
inadmissible under ER 404(b ). 

!d. at 64 7. The evidence passed ER 403 based on its probative nature, as it provided the 

jury with a complete picture of the events that night and contradicted the defendant's self-

defense claim. See id. at 649. 

Similarly, in Thompson, Division One of this court held that in a self-defense case, 

res gestae evidence of the defendant's aggressive conduct leading up to shooting two men 

in a parking lot was admissible. See State v. Thompson, 47 Wn. App. 1, 2-4, 733 P.2d 

584 (1987). At trial, the defendant unsuccessfully claimed self-defense, and a witness for 

the prosecution testified that he stumbled on part of the altercation and the defendant 

pointed a gun at him. !d. at 3-4. In addition to reasoning that the evidence passed the 

ER 403 balancing test, the court noted that the res gestae testimony "was relevant to show 

the absence of self-defense by showing a continuing course of provocative conduct" that 

culminated in the shootings. Thompson, 47 Wn. App. at 12. 
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Although Washington precedent allows the prosecution to use res gestae evidence 

to disprove self-defense by the defendant, the law is unclear whether the defendant can 

use res gestae evidence of the victim's conduct to establish that the victim was the first 

aggressor. Admissibility of evidence concerning the victim in a self-defense case 

depends on the purpose for which the evidence is offered. If known to the defendant, the 

victim's reputation is relevant to prove the reasonableness of the defendant's 

apprehension at the time of the slaying. See State v. Adamo, 120 Wash. 268, 270-71, 207 

P. 7 (1922). However, ifthe defendant did not know of the victim's reputation, the 

evidence would be irrelevant to show the defendant's state of mind at the time ofthe 

incident in question. See State v. Callahan, 87 Wn. App. 925, 934,943 P.2d 676 (1997). 

However, this does not explain the ER 404(b) "other acts" evidence exception that 

the res gestae doctrine mostly relies on now. See Grier, 168 Wn. App. at 647. In addition 

to showing the reasonableness of the defendant's apprehension in a self-defense scenario, 

evidence may also be relevant to show that the victim was the aggressor. See Callahan, 

87 Wn. App. at 934 ("A victim's reputation for violence is admissible when the defendant 

alleges self-defense and shows that knowledge of the victim's reputation for violence 

contributed to his apprehension. . . . This evidence is also admissible to support the 

inference that the victim was the aggressor."); see also State v. Alexander, 52 Wn. App. 
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897, 900, 765 P.2d 321 (1988) ("As evidence that [the victim] was the first aggressor, 

[the defendant] offered the testimony of two witnesses concerning specific acts of 

violence by [the victim]. This evidence is relevant to the first aggressor issue in that it 

tends to show [the victim] had a violent disposition."). Under the res gestae doctrine, 

evidence that paints the whole picture of what happened to the jury may be relevant, and 

is not a prior bad act under ER 404(b). See Grier, 168 Wn. App. at 645-48. 

Consequently, if a defendant has sufficiently raised self-defense, res gestae evidence even 

unknown by the defendant may be relevant to show that the victim was the first aggressor. 

See Thompson, 47 Wn. App. at 12 (in a prosecution, res gestae testimony "was relevant to 

show the absence of self-defense by showing a continuing course of provocative conduct" 

by the defendant). 

Here, Mr. Alden sought to admit res gestae evidence that Mr. Maks had acted 

erratically and aggressively at both a convenience store and a bar. Although Mr. Alden 

did not know about either of these events at the time of the murder, his trial attorney 

argued that it was relevant to show Mr. Maks' behavior, and not his character, in the 12 

hours before the shooting. Such evidence may have had only slight probative value, but it 

was relevant to provide the jury with the whole picture of what happened. See Grier, 168 

Wn. App. at 648 n.28 ("Evidence that completes the story of the crime ('res gestae' 
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evidence) is also evidence that pertains to the existence of facts that are of consequence to 

the crime ('relevant' evidence)."). It therefore should have been subjected to an ER 403 

analysis. However, the trial court denied Mr. Alden's motion, stating "I don't think that 

this is a case where res gestae is relevant to the jury determining what happened at the 

particular time and the particular incident that ... happened." RP at 113. 

Assuming arguendo that the trial court erred by holding that the evidence was 

irrelevant and not subject to the ER 403 analysis, such error was harmless. "'A harmless 

error is an error which is trivial, or formal, or merely academic, and was not prejudicial to 

the substantial rights of the party assigning it, and in no way affected the final outcome of 

the case."' Stephens, 93 Wn.2d at 190 (quoting State v. Wanrow, 88 Wn.2d 221, 237, 

559 P.2d 548 (1977)). In other words, an error is harmless if the outcome ofthe trial was 

not affected '"within reasonable probabilities."' 3 Grier, 168 Wn. App. at 651-52 

(quoting Tharp, 96 Wn.2d at 599). 

3 Mr. Alden argues that this court should use the constitutional harmless error test 
because he has a constitutional right to use deadly force to defend himself. 
"Constitutional errors cannot be deemed harmless unless they are 'harmless beyond a 
reasonable doubt."' State v. McCullum, 98 Wn.2d 484, 497, 656 P .2d 1064 ( 1983) 
(quoting Chapman v. California, 386 U.S. 18, 24, 87 S. Ct. 824, 17 L. Ed. 2d 705 
(1967)). However, "[g]enerally evidentiary errors are not of constitutional magnitude." 
Grier, 168 Wn. App. at 643 n.l6 (discussing nonpreserved evidentiary errors under 
RAP 2.5(a)). Further, since the jury was instructed on self-defense, Mr. Alden was not 
denied the right to use deadly force to protect himself. 
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Here, the jury heard ample evidence concerning Mr. Maks' belligerent and 

aggressive conduct in the 12 hours preceding the murder. Mr. Alden testified that Mr. 

Maks acted in a bizarre and aggressive manner when Mr. Maks tried to buy Ad derail 

from him. The jury also heard testimony that an intoxicated and aggressive Mr. Maks 

entered the group's vacation home, armed with a pistol, and assaulted members of the 

group. The jury even heard that Mr. Maks told Mr. Alden "'I'm going to chop your dick 

off and feed it to my dog.'" RP at 1103. Based on the testimony that was already 

presented, the outcome of the trial would not have been affected "within reasonable 

probabilities" if the jury were able to hear evidence that Mr. Maks also caused a 

disturbance at a convenience store and a bar. Moreover, even if the evidence was 

relevant, it could have been properly excluded under ER 403 as overly cumulative. We 

conclude that res gestae evidence of Mr. Maks' aggressive actions unknown to Mr. Alden · 

was relevant, but its exclusion was harmless error either because it probably did not affect 

the verdict, or because it was excludable under ER 403 as cumulative evidence. 

C. Reputation Evidence 

The defendant is entitled to introduce reputation evidence ofa character trait 

pertinent to rebut the nature of the charge against him or her. ER 404(a)(1). When intent 
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is an essential element of an offense, evidence of peacefulness may be relevant and 

admissible. State v. Eakins, 127 Wn.2d 490,495, 902 P.2d 1236 (1995). 

"In order to offer reputation testimony, a witness must lay a foundation 

establishing that the subject's reputation is based on perceptions in the community." 

State v. Binh Thach, 126 Wn. App. 297, 315, 106 P.3d 782 (2005). In other words, such 

testimony must be based on "personal knowledge of the victim's reputation in a relevant 

community during a relevant time period." Callahan, 87 Wn. App. at 934. The party 

seeking to admit evidence must establish a foundation for it. State v. Land, 121 Wn.2d 

494, 500, 851 P.2d 678 (1993). Determining whether the foundation is adequate is a 

matter of trial court discretion. Jd 

"[A] valid community must be 'neutral enough [and] generalized enough to be 

classed as a community."' Thach, 126 Wn. App. at 315 (internal quotation marks 

omitted) (quoting State v. Lord, 117 Wn.2d 829, 874, 822 P.2d 177 (1991)). "Some 

relevant factors might include the frequency of contact between members of the 

community, the amount of time a person is known in the community, the role a person 

plays in the community, and the number of people in the community." Land, 121 Wn.2d 

at 500. In Callahan, the court held that the defendant should have been allowed to 

introduce testimony regarding his own reputation for peacefulness among his co-workers 
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"at a plant that employed over 1,100 people." Callahan, 87 Wn. App. at 936. However, 

in Thach the court held that the trial court properly excluded testimony regarding the 

defendant's good reputation within his own family, as the family did not constitute a 

neutral and generalized community. Thach, 126 Wn. App. at 315. 

Here, Mr. Alden sought to admit evidence of his reputation for peacefulness 

among his group of friends. The trial court determined that a neutral and generalized 

community (i.e., the evidence foundation) had not been established as "everybody has a 

friend." RP at 191. Mr. Alden had the burden of showing that his character witnesses 

were part of a neutral and general community. Land, 121 Wn.2d at 500. The community 

can be small-consisting, for example, of "close-knit" business associates. !d.; see State 

v. Carol MD., 89 Wn. App. 77, 95,948 P.2d 837 (1997), withdrawn in part on other 

grounds, 97 Wn. App. 355, 983 P.2d 1165 (1999) (boy scouts). But where the 

community consists solely of Mr. Alden's friends, we conclude the trial court acted well 

within its discretion in determining an adequate foundation had not been established. 

D. State's Burden of Proving Absence of Defense 

Mr. Alden argues errors in the jury instructions warrant reversal of his conviction. 

First, in his opening brief he argues that the "to convict" jury instruction for second 

degree murder omits the absence of the self-defense element. Second, in his reply brief 
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he argues that the "to convict" second degree murder instruction and self-defense 

instruction are impermissibly inconsistent. However, both of these portions of the jury 

instructions matched his proposed jury instructions. 

When a defendant proposes an instruction identical to an instruction he later 

challenges on appeal, the invited error doctrine bars review. State v. Studd, 137 Wn.2d 

533, 546-47, 973 P.2d 1049 (1999). "A party may not request an instruction and later 

complain on appeal that the requested instruction was given." State v. Boyer, 91 Wn.2d 

342,345, 588 P.2d 1151 (1979). Under the doctrine, "even where constitutional rights 

are involved, [appellate courts] are precluded from reviewing jury instructions when the 

defendant has proposed an instruction or agreed to its wording." State v. Winings, 126 

Wn. App. 75, 89, 107 P.3d 141 (2005). 

Here, Mr. Alden's proposed jury instructions specifically left out the self-defense 

language from the "to convict" instruction for second degree murder, and instead 

included a separate self-defense instruction. Therefore, Mr. Alden invited instructional 

error, and this court is precluded from reviewing this issue. 

E. Ineffective Assistance of Counsel 

The Sixth Amendment to the United States Constitution and article I, section 22 of 

the Washington Constitution guarantee a criminal defendant the right to effective 
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assistance of counsel. State v. Grier, 171 Wn.2d 17, 32, 246 P .3d 1260 (20 11 ). A 

defendant claiming ineffective assistance of counsel has the burden to establish that ( 1) 

counsel's performance was deficient, and (2) the performance prejudiced the defendant's 

case. Stricklandv. Washington, 466 U.S. 668,687, 104 S. Ct. 2052,80 L. Ed. 2d 674 

(1984). Failure to establish either prong is fatal to the claim. !d. at 700; accord State v. 

Garcia, 57 Wn. App. 927,932, 791 P.2d 244 (1990). This court reviews ineffective 

assistance of counsel claims de novo. State v. Sutherby, 165 Wn.2d 870, 883, 204 P.3d 

916 (2009). 

To establish deficient performance, the defendant must show that trial counsel's 

performance fell "below an objective standard of reasonableness based on a consideration 

of all the circumstances." State v. Stenson, 132 Wn.2d 668, 705, 940 P.2d 1239 (1997). 

In reviewing ineffective assistance of counsel claims, this court begins with "a strong 

presumption that counsel's performance was reasonable." State v. Kyllo, 166 Wn.2d 856, 

862,215 P.3d 177 (2009). To rebut this presumption, a defendant bears the burden of 

establishing that "'there is no conceivable legitimate tactic explaining counsel's 

performance."' Grier, 171 Wn.2d at 33 (quoting State v. Reichenbach, 153 Wn.2d 126, 

130, 101 P.3d 80 (2004)). 
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"The decision of when or whether to object is a classic example of trial tactics." 

State v. Madison, 53 Wn. App. 754, 763, 770 P.2d 662 (1989). Lawyers often fail to 

object during closing arguments, "'absent egregious misstatements.'" In re Pers. 

Restraint of Davis, 152 Wn.2d 647, 717, 101 P.3d 1 (2004) (quoting United States v. 

Necoechea, 986 F.2d 1273, 1281 (9th Cir. 1993)). Therefore, failing to object during 

closing is generally "within the wide range of permissible professional legal conduct." 

Davis, 152 Wn.2d at 717. "Only in egregious circumstances ... will the failure to object 

constitute incompetence of counsel justifying reversal." Madison, 53 Wn. App. at 763. 

"In the context of closing arguments, the prosecuting attorney has 'wide latitude in 

making arguments to the jury and prosecutors are allowed to draw reasonable inferences 

from the evidence."' Fisher, 165 Wn.2d at 747 (quoting State v. Gregory, 158 Wn.2d 

759, 860, 147 P.3d 1201 (2006)). Improper comments are considered in the context of 

the entirety of the argument, the issues in the case, the evidence, and the court's 

instructions. State v. Russell, 125 Wn.2d 24, 85-86, 882 P .2d 7 4 7 (1994 ). 

In the context of Mr. Alden's self-defense claim for the second degree murder 

charge, the State bears the burden of proving the absence of self-defense beyond a 

reasonable doubt. See State v. McCullum, 98 Wn.2d 484,490, 656 P.2d 1064 (1983); 

accordStatev. Walden, 131 Wn.2d469,473-74,932P.2d 1237(1997). Thisisso 
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·because the "lawfulness" element of self-defense negates the intent element of second 

degree murder. See McCullum, 98 Wn.2d at 495. 

Here, the State argued during closing: 

When you read the jury instruction on self-defense, the language is 
important, and that would be Instruction number 15. And I say there's three 
elements, we've numbered them 1, 2, and 3, but when you read them you'll 
see that they're separated by the term and. Not the term or, the term and, 
which means that all three must be satisfied in order for you to return a not 
guilty verdict by reason of self-defense. The State does bear the burden of 
showing that there's insufficient evidence to support that, and the State 
gladly bears that burden. 

RP at 1386. Although the State's remarks did not specifically say that the State must 

prove the absence of self-defense beyond a reasonable doubt, the statement was not an 

egregious and obvious misstatement of the law when read in conjunction with the jury 

instruction that the State must prove the absence of self-defense beyond a reasonable 

doubt. Therefore, Mr. Alden has not established deficient performance as "[a] decision 

not to object during summation is within the wide range of permissible professional regal 

conduct." Davis, 152 Wn.2d at 717. 

Moreover, even if trial counsel's failure to object was deficient, Mr. Alden cannot 

show that "but for counsel's unprofessional errors, the result of the proceeding would 

have been different." Strickland, 466 U.S. at 694. As mentioned above, the jury was 

instructed that the prosecution had the burden of proving the absence of self-defense 
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beyond a reasonable doubt. "'Juries are presumed to follow instructions absent evidence 

to the contrary."' Lamar, 180 Wn.2d at 586 (quoting Dye, 178 Wn.2d at 556). We 

conclude that Mr. Alden's claim of ineffective assistance of counsel fails. 

F. Exceptional Downward Sentence 

"Under the Sentencing Reform Act of 1981 (SRA), chapter 9.94A RCW, a trial 

court must generally impose a sentence within the statutory standard range." State v. 

Ramos, 189 Wn. App. 431,357 PJd 680 (2015). "The court may impose a sentence 

outside the standard sentence range for an offense if it finds, considering the purpose of 

this chapter, that there are substantial and compelling reasons justifying an exceptional 

sentence." RCW 9.94A.535 (emphasis added). Pursuant to RCW 9.94A.535(1): 

The court may impose an exceptional sentence below the standard 
range if it finds that mitigating circumstances are established by a 
preponderance of the evidence. The following are illustrative only and are 
not intended to be exclusive reasons for exceptional sentences. 

(a) To a significant degree, the victim was an initiator, willing 
participant, aggressor, or provoker of the incident. 

(c) The defendant committed the crime under duress, coercion, 
threat, or compulsion insufficient to constitute a complete defense but 
which significantly affected his or her conduct. 

Generally, a party cannot appeal a trial court's refusal to impose an exceptional 

sentence that necessarily results in a standard range sentence. State v. Friederich-Tibbets, 

123 Wn.2d 250,252, 866 P.2d 1257 (1994); see RCW 9.94A.585(1). "A trial court's 
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decision regarding the length of a sentence within the standard range is not appealable 

because 'as a matter of law there can be no abuse of discretion.'" State v. Mail, 121 

Wn.2d 707,710,854 P.2d 1042 (1993) (quoting State v. Ammons, 105 Wn.2d 175, 183, 

713 P.2d 719, 718 P.2d 796 (1986)). However, a party may "challenge the underlying 

legal conclusions and determinations by which a court comes to apply a particular 

sentencing provision." State v. Williams, 149 Wn.2d 143, 147, 65 P.3d 1214 (2003). 

"[W]here a defendant has requested an exceptional sentence below the standard range: 

review is limited to circumstances where the court has refused to exercise its discretion at 

all or has relied on an impermissible basis for refusing to impose an exceptional sentence 

below the standard range." State v. Garcia-Martinez, 88 Wn. App. 322, 330, 944 P.2d 

1104 (1997). Under such circumstances, it is the trial court's refusal to exercise 

discretion that is appealable, not the sentence. Id. 

"A court refuses to exercise its discretion if it refuses categorically to impose an 

exceptional sentence below the standard range under any circumstances; i.e., it takes the 

position that it will never impose a sentence below the standard range." Id. A court relies 

on an impermissible basis when declining to impose an exceptional sentence below the 

standard range if, for example, it takes the position that no drug dealer should get an 
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exceptional sentence down or it refuses to consider the request because of the defendant's 

race, sex, or religion. !d. 

In Cole, the defendant unsuccessfully requested a below range sentence and then 

challenged the court's refusal to impose an exceptional sentence on appeal. State v. Cole, 

117 Wn. App. 870, 881, 73 P.3d 411 (2003). The court held that the defendant could not 

appeal from a standard range sentence where the trial court "considered [the defendant's] 

request for application of a mitigating factor, heard extensive argument on the subject, 

and then exercised its discretion by denying the request." /d. Similarly, in Garcia-

Martinez, involving an equal protection challenge to a standard range sentence, the court 

held that a trial court that has considered the facts and concluded no basis exists for an 

exceptional sentence has exercised its discretion and the defendant may not appeal that 

ruling. Garcia-Martinez, 88 Wn. App. at 330. 

Here, Mr. Alden requested an exceptional downward sentence based on both Mr. 

Maks' being a willing participant, and his failed self-defense claim. The trial court 

rejected the exceptional downward sentence, and sentenced Mr. Alden to 231 months in 

prison, pursuant to the standardized sentencing guidelines. The trial court explained its 

refusal was partly due to the lack of evidence of self-defense. Its refusal also was due to 

its beliefthat imposing an exceptional sentence downward would be offensive to both 
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Mr. Maks' friends and family, and also the jury, which rejected the self-defense claim. 

The court considered Mr. Alden's argument, stated that it found the evidence did not 

support the mitigating factors based on the testimony at trial, and then exercised its 

discretion by denying Mr. Alden's request for an exceptional sentence downward. 

Contrary to Mr. Alden's assertion on appeal, although the trial court expressed concern 

for Mr. Maks' family and the jury in imposing the standard sentence, it did not delegate 

its discretion to Mr. Maks' family or the jury. "Without an adequate factual or legal basis 

to permit it to step outside the standard range, the trial court decided it could not impose a 

sentence other than one within the standard range. This is an appropriate exercise of 

sentencing discretion." !d. at 331. Since the record does not show an abuse of discretion, 

this court is precluded from considering this issue on appeal.4 

4 Mr. Alden submitted a supplemental brief arguing that a recent Supreme Court of 
Washington case, State v. O'Dell, 183 Wn.2d 680, 358 P.3d 359 (2015), warrants 
sentencing remand so the trial court may consider Mr. Alden's youthfulness when he 
committed the crime. In a five-to-four decision, the 0 'Dell court held that "a trial court 
must be allowed to consider youth as a mitigating factor when imposing a sentence on an 
offender like [Mr.] O'Dell, who committed his offense just a few days after he turned 
18." !d. at 696. The 0 'Dell majority reasoned that categorically refusing to consider 
youth as a mitigating factor does not take into account the "impulsivity, poor judgment, 
and susceptibility to outside influences ... of specific individuals." !d. at 691 (emphasis 
added). 

The defendant in 0 'Dell was barely over 18 when he committed the crime. See id. 
at 696. Here, Mr. Alden was 23 years old when he shot Mr. Maks. During the sentencing 
hearing, multiple individuals testified about Mr. Alden's maturity and academic drive. 
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Affirmed. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to 

RCW 2.06.040. 

Lawrence-Berrey, J. 

WE CONCUR: 
j 

;5-;t:Lbwt;, C 1--
siddoway, C.J. (j 

Therefore, even if retroactivity analysis applied, the holding in 0 'Dell does not apply to 
Mr. Alden. See id. at 691-96. 
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FILED 
April 26, 2016 

In the Office of the Clerk of Court 
W A State Court of Appeals, Division Ill 

COURT OF APPEALS, DIVISION III, STATE OF 
WASHINGTON 

STATE OF WASHINGTON, ) No. 32695-1-111 
) 

Respondent, ) 
) ORDER DENYING 

v. ) MOTION FOR 
) RECONSIDERATION 

OSCAR ALFRED ALDEN, ) 
) 

Appellant. ) 

The court has considered appellant's motion for reconsideration and is of the 

opinion the motion should be denied. Therefore, 

IT IS ORDERED the motion for reconsideration of this court's decision of 

March 8, 2016, is denied. 

PANEL: Judges Lawrence-Berrey, Siddoway and Fearing 

FOR THE COURT: 


